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QUESTIONS PRESENTED 

This is an appeal from the District Court’s denial of 
appellant’s motion under 28 U. S. C. §2255. Appellant is 
now seeking a full review of his trial and conviction al- 
though he never noted an appeal therefrom. In the opinion 
of appellee the following questions are presented: 

1. May 2S U. S. C. § 2255 be used to obtain a full review 
of the merits of a criminal trial? 

2. Did the prosecution knowingly use perjured testimony, 
and was appellant denied the effective assistance of counsel? 
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v. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On April 4,1955, appellant was indicted in two counts for 
assault with intent to commit rape, in violation of District 
of Columbia Code, § 22-501, and for taking indecent liberties 
with a minor, in violation of Section 3501 (R. 1). The 
offense took place on March 11, 1955. Trial was had on 
May 16 and 17 and on May 17, 1955, the jury returned a 
verdict of guilty on Count Two (R. 3), Count One (assault) 
having been dismissed during trial (R. 56). On June 16, 
1955, the court heard and denied a motion for a new trial 
(R. 7), and appellant was sentenced the same day to serve 
from two to nine years imprisonment (R. 6). On August 
IS, 1955 appellant filed a motion under 28 U. S. C. § 2255 to 
vacate judgment and set aside sentence which was denied 
on September 7, 1955 (R. 8). On September 21, 1955, 
appellant petitioned for leave to proceed on appeal without 
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prepayment of costs, which was granted (by the court) on 
October 4,1955 (R. 16). On October 5, 1955 appellant filed 
a notice of appeal from the trial court’s order of September 
7, 19 55 denying his S ection 2255 motion (R. 15). The in- 

( "slant appeal is from the District Court’s denial of appel- J 

lant's Section 2255 motion, and is not an appeal on the 
merits of the case. 

After being qualified (R. 24-25), Mary Kathleen Goforth 
« testified as the first witness for the prosecution. She stated 
that she was seven rears old, her birthdav being in March. 

Mary said that her mother had taken her to her grand- 

father’s (appellant’s) home one day in March but she could 

not remember the exact date. After several other questions 

the child was excused with no cross-examination because 

she was unable to remember, while on the stand, anything • 

that had occurred at her grandfather’s home on the day the 

crime took place (R. 26-29). 

Mary Torres testified that she was the mother of Mary 
Kathleen and that she had taken her and a younger child 
to her father’s (appellant’s) home at about 6:00 or 6:30 
p. m. on March 11, 1955. She left the two children at the 
home and she and appellant’s wife went to the hospital to 
visit another child of hers. Appellant remained at home 
with the two children who were sleeping in bed together 
(R. 38). Upon returning home about 9:00 p. m. she dis¬ 
covered that Kathleen was not in bed with her younger 
sister where she had been left. Mrs. Torres’ mother, Mrs. 4 

Hall, went into the front bedroom where she and appellant 
slept. Shortly thereafter Kathleen came out of appellant’s 
bedroom and told her mother that appellant had come into 
the bedroom where she and her younger sister were sleep¬ 
ing and had taken her into his bedroom where he put her 
on his bed. Mrs. Torres testified that Kathleen said appel¬ 
lant then went dowmstairs and got some lard and put it on 
her privates and on his privates. While Mrs. Torres was ’ 

listening to Kathleen, appellant came out of his bedroom j 

and told her to get her other child and go home and return 
no more. (R. 40). Mrs. Torres testified that she left with 
her two children and went to No. 4 Precinct, and later saw' 
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appellant there talking to the police. She also stated that 
although she did not go into appellant’s bedroom, she heard 
Mrs. Hall say when she went in (R. 44), “Come on, Kath¬ 
leen, come on, this is enough, this is a disgrace; I’m going 
to take you around to Number Four just as you are.” 

Mrs. Georgianna Hall testified that she was appellant’s 
wife, and claimed the privilege not to testify against him. 
This privilege was recognized and she was excused (R. 45). 

Detective Sylvan Yuter, Sex Squad, Metropolitan Police 
Department, testified that he first had occasion to see appel¬ 
lant at about 10:00 p. m. on March 11, 1955, sitting on the 
front steps of his house. He placed him under arrest for 
investigation and took him to the Fourth Precinct. He said 
appellant appeared to have been drinking but did not ap¬ 
pear to be drunk (R. 47). When they arrived at the Fourth 
Precinct he had Kathleen repeat her accusations in the 
presence of appellant. Detective Yuter related, without 
objection, that she said appellant had taken her from her 
bed where she was sleeping to his bedroom where he re¬ 
moved her pants. He took some lard and rubbed it on her 
“tail” and also rubbed some on his “tail”, and then placed 
his “tail” against her “tail” (R. 48). Detective Yuter also 
said that appellant’s wife, Mrs. Hall, speaking in the pres¬ 
ence of appellant, said that when she returned home she 
found that Kathleen was not in bed where she had been left. 
She heard noise as if someone were moving on a bed in the 
front room, and, being apprehensive, ran to the front bed¬ 
room where she saw her husband with his trousers open 
and the little girl lying on the bed with her pants removed 
(R. 49). Mrs. Hall told Detective Yuter that she was 
apprehensive because something had happened once before 
between appellant and the little girl. When appellant heard 
Mrs. Hall’s story the officer stated that he said (R. 50), 
“My God, it couldn’t have been me, I was outside chopping 
wood when thev came home, in the back vard”. 

Detective Yuter again talked to appellant the following 
morning, at which time Kathleen repeated her story. This 
time appellant said (R. 51), “Man, I don’t remember 
nothing. I have been drinking all day yesterday.” When 
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the officer asked appellant if lie remembered saying the 
night before that he had been chopping wood in the back¬ 
yard when his wife and daughter returned home he replied, 
“I told you I was chopping wood? Man, I told you I was 
drunk. I don’t remember it. I don’t remember telling you 
anything like that. I couldn’t have been”. When asked 
if it were possible that this thing could have happened as 
the little girl alleged, appellant replied (R. 51), “If it did, 
I certainly don’t remember it. I don’t remember nothing. 
I am sure it didn’t, but if it did, I sure don’t remember it.” 

Officer Yuter said Kathleen was taken to the hospital 
where Dr. Robert Zimmer examined her. The examination 
report was introduced as Government Exhibit Xo. 1 (R. 53). 
It was negative, stating that there were no bruises or 
“genital trauma’. Mrs. Hall was asked by Detective Yuter 
in appellant’s presence if he could have drunk all he claimed 
he had and still remember. She said he had a very large 
capacity and would be able to remember (R. 54). Mrs. 
Ilall said that Kathleen meant “where you go to the bath¬ 
room” when she used the word “tail” (R. 55). 

At the close of the prosecution’s evidence appellant 
moved for a judgment of acquittal. The court did dismiss 
Count One (assault with intent to carnally know), but al¬ 
lowed the Miller Act count to stand (R. 56). Appellant 
took the stand and testified that he could not remember 
being arrested by Detective Yuter on March 11, 1955. He 
could not remember even talking to him (R. 70). He said 
he had come home about 2:30 on the afternoon of March 
11,1955, and that the last thing that he could remember was 
something that had occurred about 6:00 p. m. that evening 
(R. 73). He said he was locked up on March 11 because 
his wife had told the police he was drunk (R. 75). 

Mr. Raleigh IT. Dawson was called as a defense witness 
and testified that appellant’s reputation on the water front, 
where he was well known, was good (R. 78). On cross 
examination Mr. Dawson was asked whether he knew of 
appellant’s many previous arrests for assault, drunkenness, 
threats, disorderly conduct, and assault with a dangerous 
weapon. The character witness for appellant confessed 
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that he did not know of any of these prior arrests (R. 
78-80). At the close of Mr. Dawson’s testimony the defense 
concluded its case. After closing argument by both parties, 
the court charged the jury, and give a supplemental instruc¬ 
tion at appellant’s request. The jury brought back a ver¬ 
dict of guilty on Count Two (Miller Act). 

STATUTE INVOLVED 

District of Columbia Code, § 22-3501a provides: 

Any person who shall take, or attempt to take any 
immoral, improper, or indecent liberties with any child 
of either sex, under the age of sixteen years with the 
intent of arousing, appealing to, or gratifying the lust 
or passions or sexual desires, either of such person or 
of such child, or of both such person and such child, or 
who shall commit, or attempt to commit, any lewd or 
lascivious act upon or with the body, or any part or 
member thereof, of such child, with the intent of arous¬ 
ing, appealing to, or gratifying the lust or passions or 
sexual desires, either of such person or of such child, 
or of both such person and such child shall be im¬ 
prisoned in a penitentiary, not more than ten years. 

SUMMARY OF ARGUMENT 

Appellant has never noted an appeal from his conviction 
in the District Court. Two months after conviction he filed 
a Section 2255 motion to vacate sentence, which was denied. 
Leave to proceed on appeal from this denial was granted 
and an appeal was duly noted. Section 2255 is not a substi¬ 
tute for an appeal and questions as to the sufficiency of the 
evidence or involving errors either of law or of fact must 
be raised by a timely appeal from the sentence. 

The trial court properly denied appellant’s Section 2255 
motion, in which he alleged, among other things, that per¬ 
jured testimony was given by certain witnesses. It was 
not alleged that the prosecution knowingly used perjured 
testimony, nor was it shown that even if certain testimony 
were false that it affected the outcome of the trial. The 
trial judge heard these witnesses testify and later read their 
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affidavits in which they stated that they knew that appellant 
had not taken indecent liberties with the little girl. Several 
other vague, eonclusionarv allegations were made in the 
motion which the Court felt did not present any substantial 
questions of law. It was for the trial judge to exercise his 
discretion in passing on the motion to vacate and unless a 
clear abuse of discretion is shown, an appellate court will 
not reverse. 

ARGUMENT 

I 

Sufficiency of the Evidence Cannot Be Raised by 28 U.S.C. 

§ 2255 

It appears that appellant is seeking to raise on appeal 
questions concerning the sufficiency of the evidence and the 
admissibility of certain evidence. Such an attack on the 
judgment below does not lie for two reasons. In the first 
place appellant did not note an appeal from the District 
Court judgment entered on June 16, 1955. He did, on Au¬ 
gust 18, 1955, make a motion under 28 U.S.C. § 2255 to 
vacate judgment and set aside sentence, which was denied 
on September 7,1955. Subsequently appellant was granted 
leave to proceed on appeal without prepayment of costs and 
on October 5, 1955, filed a notice of appeal “from the order 
of the United States District Court for the District of Co¬ 
lumbia, entered on the 7th day of September, 1955. . . .” 
It is too well established for argument that “A question 
as to the sufficiency of the proofs at the trial in which the 
prisoner was convicted cannot be raised by a motion to 
vacate under §2255.” Hanley v. United States , 95 U.S. 
App. D.C. 400, 401, 222 F. 2d 566 (1955); Finan v. United 
States. 177 F. 2d 850 (4th Cir. 1949). In United States v. 
/Hailwood. 20S F. 2d 156 (7th Cir. 1953) the court held that 
the question of allegedly erroneously admitted evidence is 
not subject to review by a motion to vacate judgment. 

The second reason that the sufficiency of the evidence 
is not before this Court on appeal is that appellant did not 
make a motion at the close of all the evidence for a judg¬ 
ment of acquittal, although he did make such motion at the 


close of the Government’s evidence. Failure to make such 
motion after all the evidence was in waives the right to 
contest the sufficiency of the evidence on appeal. Battle v. 
United States, 92 U.S. App. D.C. 220, 206 F. 2d 440 (1953); 
Hall v. United States, 83 U.S. App. D. C. 166, 168 F. 2d 
(1948); Ladreu v. United States, 81 U.S. App. D.C. 127, 
155 F. 2d 417 (1946). 

II 

The Court Properly Denied the “Motion to Vacate Sentence” 

Going back to the motion filed in the District Court under 
28 U.S.C. § 2255, the record reveals that it was properly 
denied. This motion is a long rambling discussion of ap¬ 
pellant’s trial. In it he makes several points which do not 
raise substantial questions, as the trial judge so certified 
in denying it. A study of the record fully demonstrates that 
the motion was properly denied. 

In the motion to vacate appellant stated that the testi¬ 
mony of the police officer (Detective Yuter) was false and 
perjured. Attached to the motion were the affidavits 1 of 
appellant’s wife and daughter, which are to the effect 
that appellant was completely innocent, and that his con¬ 
viction resulted in a grave miscarriage of justice. Dealing 
first with the charge that Detective Yuter gave perjured 
testimony, a reading of the record will reveal that his testi¬ 
mony was mainly a recitation of "what the little girl and 
appellant’s wife had told him in the presence of appellant. 
When these two persons made their statements to the police¬ 
man appellant said he could not remember anything that 
had transpired on the evening of the crime. Therefore, 
supposedly appellant was not in a position to know whether 
Officer Yuter told the truth or not. 

In her affidavit Mrs. Hall stated that appellant was not 
guilty of the crime charged. It will be recalled that at trial 

1 Both Mrs. Hall’s and Mrs. Torres’ affidavits were sworn to in 
the presence of the notary public at Lorton, who also notarized 
appellant’s motion. The records do not show that these two women 
were incarcerated at Lorton, so it is presumed that they were merely 
visiting appellant at the time the affidavits were executed. 
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Mrs. Hall invoked the privilege not to testify against her 
husband. Therefore, her post-conviction affidavit carries 
little weight. In Mrs. Torres’ affidavit she stated that she 
knows of her own knowledge that appellant (her father) 
did not take indecent liberties with the little girl. How 
she acquired this knowledge is not set out. It will be re¬ 
called that at trial Mrs. Torres testified that she did not 
observe the crime being committed. She onlv related what 
her daughter had told her immediately after the act was 
perpetrated. Thus it is difficult to understand how appel¬ 
lant’s daughter could have knowledge that he did not molest 
the child. 

The charge that a conviction was obtained by the use of 
perjured testimony is easily and often made. "When such 
charge is made in a motion to vacate the courts have con¬ 
sistently said that the petitioner must do more to void his 
conviction than show that his conviction was obtained by 
the use of perjured testimony. He must show that the 
prosecution knowingly and intentionally used perjured testi¬ 
mony. United States v. RutJcin , 212 F. 2d 641 (3rd Cir. 
1954): United States v. Spadafora , 200 F. 2d 140 (7th Cir. 
1952); Ryles v. United States, 198 F. 2d 199 (10th Cir. 1952). 
"Recantation by witnesses, especially where the convicted 
person is a husband or father and the bread winner, does 
not carry too much credence, and the trial judge is in the 
best position to determine the truth of such recantation. 
Cobb v. United States, 161 F. 2d 814 (6th Cir. 1947). In the 
instant case the record amply justifies the court’s denial 
of the motion to vacate with the notation “No substantial 
question.” 

The Section 2255 motion also contained the old standby 
allegation—ineffective assistant of counsel. Denial of the 
assistance of effective counsel is a valid question under a 
motion to vacate sentence, 2 but the bare allegation of in¬ 
competency, without more, cannot raise such an issue. In 
dealing with such a charge in Riggs v. Welch, 80 TT.S. App. 

2 Adams v. United States, 95 U.S. App. D.C. 354, 222 F. 2d 45 
(1955). 


D.C. 5, 7, 148 F. 2d 667, 669 (1945), cert. denied, 325 U.S. 
889 (1945), this Court said before such an allegation will 
succeed “an extreme case must be disclosed. It must be 
shown that the proceedings were a farce and a mockery of 
justice. . . . Carelessness of counsel is not the ground 
for habeas corpus in such a case.” Also see Adams v. 
United States, supra. The transcript of the proceedings 
below reveals that appellant’s counsel was very diligent, 
even to the extent of having one of the two counts dismissed 
at the close of the Government’s evidence. The allegations 
in this respect clearly do not demonstrate an “extreme 
case” of incompetency of counsel, but rather they demon¬ 
strate, by their very vagueness, that they are probably the 
result of a mind acerbated by incarceration. 

The remainder of the motion attacked, from various 
angles, the sufficiency of the evidence, and also claimed that 
appellant’s Constitutional rights w^ere violated. What rights 
and how they w~ere violated is not stated. It is well settled 
that one moving to vacate judgment under Section 2255 
has the burden of proving his allegations. Hearn v. United 
States, 194 F. 2d 647 (7th Cir. 1952), cert, denied 343 U.S. 
968 (1952). A mere vague allegation will not sustain such 
burden. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

E. Riley Casey, 

E. Tillman Stirling, 
Assistant United States Attorneys. 
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